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Hayes Test — R v Hayes [1977] 1 WLR 234

Whether a child can be competent to give evidence?

HELD:

1. Whether the intended witness appreciates the solemnity of the occasion;
2. Whether he is of sufficient intelligence to understand that the taking of the

oath involves an obligation to tell the truth, over and above the ordinary duty
of doing so.
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s. 53 of Youth Justice and Criminal Evidence Act, 1999

(1) At every stage in criminal proceedings all persons are (whatever their age)

competent to give evidence.

(2) Subsection (1) has effect subject to subsections (3) and (4).
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s. 53 of Youth Justice and Criminal Evidence Act, 1999

(1) At every stage in criminal proceedings all persons are (whatever their age) competent to give evidence.

(2) Subsection (1) has effect subject to subsections (3) and (4).

(3) A person is not competent to give evidence in criminal proceedings if it appears to the court that he is not a

person who is able to —
(a) understand questions put to him as a witness, and
(b) give answers to them which can be understood.

(4) A person charged in criminal proceedings is not competent to give evidence in the proceedings for the

prosecution (whether he is the only person, or is one of two or more persons, charged in the proceedings).
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.80 Police and Criminal Evidence Act 1984

Compellability of accused’s spouse [or civil partner]

(1) In any proceedings the spouse or civil partner of a person charged in the proceedings shall, subject to
subsection (4) below, be compellable to give evidence on behalf of that person.

(2) In any proceedings the spouse or civil partner of a person charged in the proceedings shall, subject to
subsection (4) below, be compellable —

(a) to give evidence on behalf of any other person charged in the proceedings but only in respect of any specified
offence with which that other person is charged; or

(b) to give evidence for the prosecution but only in respect of any specified offence with which any person is
charged in the proceedings.

(3) In relation to the spouse or civil partner of a person charged in any proceedings, an offence is a specified
offence for the purposes of subsection (2A) above if —

(a) it involves an assault on, or injury or a threat of injury to, the spouse or civil partner or a person who was at
the material time under the age of 16;

(b) it is a sexual offence alleged to have been committed in respect of a person who was at the material time
under that age; or

(c) it consists of attempting or conspiring to commit, or of aiding, abetting, counselling, procuring or inciting the
commission of, an offence falling within paragraph (a) or (b) above.
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s-53 of Youth Justice and Criminal Evidence Act: (Re: Criminal / Competence)
“...all persons are (whatever their age) competent to give evidence”

5-96(2) of Children Act 1989: (Re: Civil / Oath)

The child’s evidence may be heard by the court if, in its opinion —
(a) he understands that it is his duty to speak the truth; and

(b) he has sufficient understanding to justify his evidence being heard.
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